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When faced with having to determine the application of the arm´s length principle on financial transaction 
within multinational enterprises, evidence of what conditions would have been established by 
independent companies is often difficult to allocate. More so where associated enterprises seldom 
undertake transactions of the type entered into by independent enterprises but rather use intercompany 
financing as a way to allocate liquidity.  
 
This difficulty especially arises when multinational enterprises make use of cash-pooling as a way to 
achieve a more efficient cash management. 
 
On February the 11th 2020 the OECD published their “Transfer Pricing Guidance on Financial 
Transactions” taking on just this topic of cash-pooling, describing the accurate delineation of cash pooling 
transactions and providing for specific guidelines on how to determine the arm´s length price of such 
transactions. 
 
As described in the “Transfer Pricing Guidance on Financial Transactions” cash pooling structures, either 
in the form of physical or notional cash pooling, can help to achieve more effective liquidity management 
and at the same time reduce reliance on external borrowing.  
 
A physical cash pooling structure enables the pool members to transfer their bank account balances to 
a single central bank account owned by the cash pool leader. In case of deficits, these are brought to a 
target balance by a transfer from the master account to the sub account of the respective pool members. 
Should the adjustment of the member account lead to a deficit of the master account, only the cash pool 
leader itself would borrow more money from the bank. 
 
In a notional cash pooling arrangement, no physical transfer of balances takes place as the bank 
notionally aggregates the various balances of the individual accounts of participating pool members and 
pays or charges interest rates according to the net balance. As a consequence, the bank usually requires 
cross-guarantees.   
 
 
 
The aforementioned guidance provided by the OECD outlines three different ways of “determining the 
arm’s length price of cash pooling transactions”. It emphasizes the importance of considering each case 
on its own facts and circumstances in order to attempt an estimated transaction price. Based on the 
OECD guidance, the arm’s length principle can be determined as follows: 
 

1. Rewarding the cash pool leader function 
2. Rewarding the cash pool members 
3. Cash pooling guarantees 
 
 

Rewarding the cash pool leader function 
 
As a way of determining the arm´s length principle, the OECD guidance in a first approach differentiates 
between cash-pool leader functions. The hereby pursued goal is to award remuneration in accordance to 
the performed services and risks born. In most cases the cash-pool leader does not undertake more than 
a coordinating function within the cash-pooling structure such as overseeing the master account as well 
as the regulating whether the cash-pooling members meet their pre-determined target balances. In 
respect to the rather low level of functionality the OECD guidance classifies the cash-pool leader as a 
service provider therefore suggesting a rather limited remuneration.  
 
Where the cash-pool leader however performs more than just coordinative, or agency functions the OECD 
suggests for the sake of determining the arm´s length principle that the pricing of transactions should be 
compensated accordingly. This is deemed justifiable considering the heightened risk the leader must take 
on.  
 
The OECD uses two examples to demonstrate the different remuneration approaches. In one of the 
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examples a company called “Company T” which is a member of the MNE Group Y, is described as the 
group treasury entity which performs intra-group activities as well as external activities. T’s main purpose 
is to provide treasury services to the other entities within the MNE Group and is furthermore responsible 
for raising finance across the group by issuing bonds or borrowing from third party banks. T is also 
responsible for intra-group loans to meet the required funding needs of other group members. Decisions 
on how to invest surplus funds or fund any shortfall can also be part of T’s responsibilities as group 
treasury entity. On top of T’s functions within the MNE group it bears credit risk, liquidity risk and currency 
risk for intra-group finance and decisions on how or whether to hedge those risks. This highlights the 
increased risk the cash-pool leader, in this case T, must take on and therefore justifying an according 
compensation. 
 
 
Rewarding the cash pool members 
 
As a second way of calculating the remuneration, the OECD Guidance focuses on the possibilities of 
“rewarding the cash-pooling members”. The OECD states, that the remuneration of the pool-members 
will be calculated through the determination of the arm’s length interest rates applicable to the debit and 
credit positions within the pool. The determination will allocate synergy effects and will usually take place 
post assessing the remuneration of the pool leader. Nevertheless, the specific circumstances of each 
case weighs in strongly when assessing the remuneration of the pool members therefore the challenge 
of a unified approach presents itself. In face of this challenge the OECD lays down the principles rather 
than a prescriptive approach.  
 
The determination of the arm’s length interest rates for the cash pool intra-group transactions presents 
itself to be a difficult task due to the lack of comparable arrangements between unrelated parties. 
Nonetheless it is expected that all cash pool participants gain an advantage through the pooling 
arrangement compared to the initial relationship between the members. One benefit in this regard could 
be enhanced interest rates within the cash pool in comparison to depositing or borrowing cash externally. 
Other benefits mentioned are access to permanent source of financing, reduced exposure to outside 
banks or access to liquidity the members could not find elsewhere. 
 
 
Cash pooling guarantees 
 
When calculating the remuneration, the OECD presents the necessity of payable guarantee fees amid 
the probable requirement of cross-guarantees and rights of set-off between the members of the pool. 
Even though the factor of specific case remains, most cash pools may share common factors such as: 
 

• Numerous members of the pool 
• Entities with debit positions and entities with credit positions 
• Members having different stand-alone credit ratings 
• Pooling agreement with banks likely to require full cross-guarantee and rights of set-off between 

all participants 
 

Especially the cross-guarantee and set-off rights are features that cannot be found between independent 
parties. In cases where the cross-guaranteeing arrangement represents nothing more than an 
acknowledgment, that not supporting a pool member would be detrimental to the whole group, then, no 
guarantee fee would be due and any support, in case of a default from another pool member, should be 
regarded as a capital contribution. 
 
 
The Impact of COVID-19 on Cash-Pooling Transactions 
 
As an immediate result of COVID-19, liquidity management within MNEs was regarded as an important 
factor in order to navigate through the lockdown and the subsequent economic crisis. Where MNEs have 
already implemented cash-pooling systems, it is paramount to analyse whether the specific facts and 
circumstances of such agreements might have been changed considerably due to the current economic 
developments. Thus it is a managing director´s duty to thoroughly consider all aspects of the cash-pool 
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agreement, e.g. have external financing costs increased and if yes – who has to bear the additional costs? 
Has the credit worthiness of a cash-pool member, who receives funds from the cash-pool, changed? Can 
interest rates which are currently in place still be classified as being at arm’s length?  Are additional 
guarantees required? Are the funds distributed via the cash-pool still short term? Are funds provided to a 
group member facing the risk of being reclassified as equity?  
 
As in many jurisdictions such as the Austrian, a repayment of equity of a company suffering from a crisis 
is prohibited. This could refer, for example, to the provided funds via the cash-pool itself, if it turns out that 
the group entity which is funded during the COVID-19 crisis requires an equity contribution instead of a 
loan. Therefore the management of a cash-pooling member should ask for information from the cash 
pool-leader and analyse its own situation based on the cash-pooling agreement. If amendments and 
changes are required from an arm’s length perspective, these amendments should be implemented 
timely. As a last resort, cash-pooling agreements would have to be terminated. In times of crisis the 
consequences not only from a tax law perspective but especially from a company law perspective could 
be severe, as creditors might access their rights to claim for damages or may even make use of criminal 
charges. Additionally such transactions may be considered void under Austrian law.  
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